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federal agency acting within the scope of its congressionally delegated
authority may pre-empt state rcgulation.””

The plaimiffs argue thal 07WTR3 is preempted by federal law in three ways: (1) by enacting
cMucnt limits and performance standards withoul complying with procedures required by the Clean Water
Acl; (2) by conflicting with and frustrating the purposc of the Alaska Native Claims Settlcment Act
(ANCSA), which conveyed lands to Native corporations for their economic benefit; (3) by conflicting with
and (rustrating the purposc of the Federal Mining Act, to foster and encourage the mining of mineral
FCSOUTCES.

1. Clcan Water Act.

The plaintiffs contend that the federal Clean Water Act preempts state law enacted through a
process other than the administrative agency rule-making process. However, the plaintiffs have not cited
any specific law or casc supporting this proposition. Nothing in federal law prohibits the state legislature
from enacling watcr quality statutes,”

The Clean Water Act (33 U.S.C. section 1251) states:

It is the policy of the Congress to recognize, preserve, and protect the
primary responsibilities and rights of States to prevent, reduce, and eliminate
pollution, to plan the development and usc (including restoration,

preservation, and enhancement) of land and water resources, and (o consult
with the Administrator in the cxercise of his authority under this chapter.”

% | ouisiana Public Service Com'n v. E.C.C. 476 U.S. 355, 368-369, 106 S.Ct. 1890, 1898 - 1899 (U.S,,
1 986)(citations omitled)(numbering added).

™ £.2. AS 46,03.070 - .110.

'33U.8.C. § 1251(b).
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Congross expressly reserved the authority of states to adopt standards more stringent than federal law by
providing that nothing in the Clean Water Act would preclude the right of any statc or political subdivision
or interstale agency to adopt or enlorce:

(A) any standard or limitation respecting discharges of pollutants, or

(B) any requircment respeeting control or abatcment of pollution;
excepl that if an cffluent limitation, or other limitation, effluent standard,
prohibition, prctreatment standard, or standard of performance is in effect
under this chapter, such State ot political subdivision or intersiate agency
may not adopt any clfluent limitation, or other limitation, cffluent standard,
prohibition, pretreatment standard, or standard of performance which is less
stringent than the efflucnt limilation, or other limitation, efflucnt standard,
prohibition, pretreatment standard, or standard of performance under this
chapter; or (2) be construed as impalring or in any manmer affecting any
right or junisdiction of lhe Stafes, with respect fo the watcrs (including
boundary waters) of such States.”

The Clean Water Act’s definition of “effluent limitation™ is “any restriction established by a State or the
Administrator on quantities, rates, and concentrations of chemical, physical, biological and other
conslituents which are discharged [rom point sources into navigable waters, the watcrs of the conliguous
zone, or the ocean, including schedules of comphiance.™

The Clean Watcr Act requires federal agencies to cooperate with state and local agencies.”*
Additionally, courls in othcr jurisdictions have recognized the states’ authority to establish more

stringent measures to protect water quality than exist under federal law.” CAP has not cited any case in

which a court held that the Clean Water Act preemipts a state’s ability to adopt more stringent measurcs

233 U8.C § 1370,

33 U,8.C § 1362(11).

33U.8.C. § 1313,

73 (1.8, Steele Corp, v. Train, 556 F.2d 822, 829 n.5 (7“’ Cir. 1977); SED, Inc. v. City of Dayton, 519
F.Supp. 979, 991 (S.D. Ohio 1981); Pennsylvania Coal Mining Assoc. v. Watt, 462 F.Supp. 741, 747
(D.C. Pa. 1983)
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for waters within the state’s boundarics. ‘The inferstate water pollution case cited by the plaintiffs is
inapplicable, because it dealt with whether a slate with more stringent standards could impose those
standards on a source in a neighboring state with lower standards that was discharging into a river
flowing into the state with higher standards.”® When the conflict is between states, federal law preempls
the law of the state with higher standards.”’ However, there is no interstate conflict in this case. The
court concludes that there is no controlling authority that clearly indicates that 07WTR3 would be
preempted by the Federal Clean Water Act.
2, Federal Mining Act
The Federal Mining Act provides for (he free and open cxploration of public lands for valuable
mincral deposits and declarcs a policy of fostering and cncouraging private development of mineral
resources.® A state law that banncd mining enlirely would be an obstacle to the accomplishment of the
purpescs and objectives of the Federal Mining Act.” However, 07WTR3 does not ban mining; it merely
regulates the usc of water by a large-scale mine for discharging waste materials.
3. ANCSA
The main purposc behind Congress’ granl of land to Native Corporations under ANCSA was to
encourage economic dovelopment.*” The plaintiffs contend that 07WTR3 would render Native corporation
land worlhless. However, 07WTR3 only regulates mining through water quality standards. In addition, it

is not at all clear that the land would become worthless. Mines smaller than 640 acres as well as non-

™8 See International Paper Co. v. Oulette, 479 U.S. 481, 498-99, 107 S.Ct, 805, 814-15, 93 L.I:d.2d 883
(1987).

7 1.

"8 South Dakota MiningAss'n, 155 F.3d at 1010.

™ Id.at 1011,

" Koniag, Inc. v. Koncor Forest Resource, 39 F.3d 991, 996 (9th Cir. 1994).
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melallic mincs can operatc on corporation land. Non-mining development can take place. It is not clear
{hat the purposes of the land grant under ANCSA would preempt state regulation of large-scale metallic
mincral mining pursuant to 07WTR3 if the initiative passcs.
4. Controlling Authorily Leaves Room for Argument About Preemption of 07WTR3
Absent controlling authorily that leaves no room for argument about the initiative’s preemption by
foderal law, the court should not decide the issue until and unless the initiative is enacted by the voters.®'
The Stale contends that the preemption question should be deferred until afier the people have voled. The
court agrees. Precmption under the Supremacy Clause, like other underlying constitutional issues involving
the subsiance of the initiative, should not be considered pre-clection unless there is clear controlling
aulhorily that the measure is unconstitational.
Tnitiative 07W'TR3 is not clearly precmpted by the Clean Water Act, federal mining law or ANCSA.
Therefore, it is inappropriate (or this court to decide preccmption issues before the election.
H. Takings Issue
A aking is not clcarly unconstitutional unless there is no just compensation. In Anchorage Citizens
Jor Taxi Reform, the Alaska Supreme Couri stated:
We therefore do not decide here whether taxicab permils are private
property Lhe taking of which requires just compensation, nor do we decide
whether the initiative would result in any such taking, Our limited review is
consistent with the principle that an iniliative may be reviewed before going

to the voters only to “ensurc compliance with the ‘particular constitutional
and statutory provisions regarding initiatives, "

* Alaska Action Center, 84 P.3d at 992; Brooks, 971 P.2d at 1027.
% Anchorage Citizens for Taxi Reform, 151 P.3d al 421 n.2, quoting Trust the People, 113 P.3d at 626.
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This court may not rcject an initiative on conslitutional grounds unless “controlling authority’ lcaves
no room for argument about its unconstitutionality.””® As discussed above, 07WTR3 is a regulatory
measure that prohibits LSMMs from discharging effluent that would adversely aflect humans or salmon.
07WTR3 does not statc that all discharges will be prohibited. There is no clear authority that the
rcgulations resulting from 07WTR3 would constitute a taking of land containing large mincral deposits or
rights o mining claims on state land, Sincc it is not clear that 07WTR3 would result in a taking, this court
also cannot find that the Stale will be required to pay just compensation if 07WTR3 is enacted by voters.

I. Ballot and Petition Summarics and Statements of Costs

Courts apply a deferential standard of review in challenges to the lieutenant governor’s summary of
an initiative.®"  *Ihe burden is upon those allacking the summary to demonstrate that it is biased or
misleading.”

After an initiative application is certified, AS 15.45.090 requires the licutenant governor to propare
petilions containing a copy of the proposed bill if it is 500 words or less or “an impartial summary of the

subject matter of the bill.”®

The licutenant governor also must include in the petition “an cstimate of the
cost 1o the state of implementing the proposed law.”® 1( the circulated pelitions are properly filed, AS
15.45.180 requires the lieutenant governor to prepare a ballot title and proposition:

The ballot title shall, in not more than 25 words, indicate the general subjcct

of the proposition. The proposition shall give a true and impartial summary
of the proposed law. The total number of words used in the summary may

8 Alaska Action Center, 84 P,3d at 992.

8 Alaskans Sfor Efficient Gavernment v. State, 52 P.3d 732, 735 (Alaska 2002), guoting Burgess v.
Alaska Lieutenant Governior Terry Miller, 654 P.2d 273, 276 (Alaska 1982),

% Burgess, 654 P.2d at 276; Alaskans for Efficient Government, 52 P.3d at 735.

% AS 15.45.090(a)(1)~(2).

87 AS 15.45.090(a)(4).
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not excced the product of the number of sections in the proposed law

multiplicd by 50. In this subsection, “scction” means a provision of the

proposed law that is distincl from othcr provisions in purposc or subject

matter.®
Alaska Statute 15.45.180 also requires the lieutenant governor, with the assistance of the atiorney general to
preparc a “truc and impartial” ballot summary for initiatives.*® In practice, the lieutenant governor uscs the
same summary for both the petition and the ballot.

The basic purposc of the ballot summary is to cnable voters to reach informed and intelligent

decisions on how to cast their vote on the initiative question.”® The summary should be free from

misleading statements and provide a fair, neutral cxplanation of the proposal’s contents.”!

*The summary
may not be an argument for or against the measure, nor can it be likely o create prejudice for or against the
nicasure.”” A ballot summary must be accurate and impartial, but it will not be invalidated simply because
the court may believe a belter summary could be written.”®

1. Summary and Cosl Statement Jor 0O7TWATR

After Judge Torrisi cerlified Tnitiative 07WATR, the licutenant governor prepared the following

summary:
BILL PROVIDING FOR PROHIBITIONS ON CERTAIN ACTIVITIES
BY LARGE METALLIC MINERAL MINING QPERATIONS

% AS 15.45.180(a) (cmphasis added).

% Alaskans for Efficient Government, 52 P.3d at 733.

" 1d. at 735.

N 1d. at 735; Faipeas v. Municipality of Anchorage, 860 P.2d 1214, 1218 (Alaska 1993); Burgess, 654
P.2d at 275,

* aipeas, 890 P.2d at 1218, quoting Burgess, 654 P.2d at 275 (quoting with approval from /n re
Second Initiated Constitutional Amendment Respecting the Rights of the Public to Uninterrupted Service
by Public Employees of 1980, 613 P.2d 867, 869 (Colo. 1980)). See also Alaskans for Efficient
Government, 52 P.3d at 735.

*? Alaskans for Efficient Government, 52 P,3d at 735,
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This bill imposes five prohibitions on new large scale metallic mineral
mining operations in Alaska. The bill bars such a mining opcration from
releasing any amount of toxic pollutant into water that is used for drinking
water or by salmon. The bill bars such a mining operation from storing
mining wastcs and tailings that could release sulfuric acid, dissolved metals
or chemicals. Finally, the bill bars such a mining operation from storing
mining wastcs and tailings within 1000 feet of any river, siream, lake, or
tributary that is used for drinking water or by salmon. The bill defines a
large scale metallic mincral mining operation to mean a metallic mineral
mining opcration thal is in cxcess of 640 acres in size. The bill defincs toxic
pollutants to include substances that will cause death and disease in humans
and [ish, and includes a list of substances identified as toxic pollutants under
fedoral law.

Should this initiative become law?>*
With the aid of the Dcpartment of Natural Resources, the lieutenant governor prepared the following cost

statement for implementation of 07TWATR:

Estimate of Cost to State for Implcmentation: As requited by AS
15.45.090(a)(4) the Alaska Department of Natural Resources has prepared
the following stalement of costs to the Staic of implementing (he law
proposcd in the Initiative 07WATR.

Statement of Costs and Revenues for Initiative 07WATR—Prepared by
the Alaska Dcpartments of Revenuce and Natural Resources

Costs

By prohibiling any discharge of certain pollutants, even if those discharges
meet or exceed existing state and federal water quality standards, this
initiative would effectively prohibit most, if not all new large scale mining
activity.

The Depariment (DNR) does not foresee any new costs from the initiative,
as DNR would be in the position of denying most applications for hard rock
mining developments greater than 640 acres. The Division of Project
Management and Permitting, large mine permitting tcam would require less

™ CAP Min. Sum. J., Exh. 6 (summary of 07WATR).
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fiscal support as there will be no large mines; however, these positions are
funded in part by permit fees, which would also be reduccd,

Revenucs

The impacts of this initiative on State revenues arc difficult to estimate.
There would be a significant long term impact to statc revenues in loss of
royalty revenue (rom State lands and loss of mining tax revenues from statc
and private lands. DNR would also expect to see a decline in mining claims
and related revenues.

Future Statc mining revenues, and the associated impact of this inilialive,
depend on a number of factors, including fulure metals prices, costs of
production, and the development of new mines, An analysis of patential
Statc rcvenues from onc large mine that would be prohibited by this
initiative indicates that potential revenues of up to §5 billion over the lile of
the mine (40 years) could be climinated by the initiative.

When other statewide mining developments are considered, the potential loss
of State revenucs resulting from the initiative could total up to $10 billion or
more over the next 30-40 years.”

B

36

Plaintifts arguc that the summary is defective because it fails to inform petition signers that

07WATR would cnd large scale metallic mineral mining in Alaska.”® Ilowever, the first paragraph of the

cost statement includes an explicit statement to this effect: “By prohibiting any discharge of certain

pollutants, even if those discharges meet or exceed cxisting slate and federal water quality standards, this

initiative would effectively prohibit most, if not all new large scale mining activity. "7 Since both the

summary and cost statement appear on the pctition, this does not demonstratc bias. The summary is a fair,

neutral explanation of the contents of 07WATR, while the cost statement summarizes the expected decline

in mining and the loss of mining revenues for the state.

> CAP Mtn, Sum. J., Exh, 6 (07WATR Statement of Costs) (cmphasis added).
% CAP Mtn. Sum. J. at 45,
%7 CAP Mtn. Sum. J., Exh, 6 (07WATR Statement of Cosls) (emphasis added).

Council of Alaska Producers et al v. Parnell el al

41°A 07-2692 C1

Menmorandum Decision and Order

Page 35 of 39



FEB-28-2008 FRI 06:46 AM SUPERIOR COURT FAX NO. 818072648262

The plaintiffs also contond that the possible cost of potential claims of takings should be included in
the cost statement. This argument must be rejccted. Since a potential taking claim as a conscquence of an
initiative is not appropriate for pre-clection considcration, there is no merit in the argument that potential
takings claims should be included in the cost statement for the initiative.”

The court concludes that if 07WATR proceeds, the summary and cost statement are fair and

impartial statements.”

2. Summary and Cost Statement for 07WTR3.

For the 07WTR3 initiative, the licutenant govemnor prepared the following summary:

The plaintiffs contend that the summary is defective because it docs not statc that the initiative

would cnd large-scale metallic mineral mining. However, 07WTR3 does not ban large-scale metallic

BILL PROVIDING FOR REGULATION OF WATER QUALITY

This bill imposes two water quality standards on new large scalc metallic
mincral mining operations in Alaska. The first standard does not allow such
mining operation 1o release into water a toxic pollutant that will ‘adversely
affect human health or the life cycle of salmon. The second standard docs
not allow such a mining opcration to store mining wastes and tailings that
could release sulfuric acid, other acids, dissolved metals or other toxic
pollutants that could adversely affect waler that s used by humans or by
salmon. The bill defines a large scale metallic mineral mining operation to
mcan a metallic mineral mining operation that is in excess ol 640 acres in
size. The bill defines toxic pollutants to include substances that will cause
decath and disease in humans and fish, and includes a list of substances
identified as toxic pollutants under federal law.

Should this initiative become law?'®®

% See Anchorage Citizens for Taxi Reform, 151 P.3d at 421,
‘1"’ See Rurgess, 654 P,2d at 275.
% CAP Mtn. Sum. J., Exh. 9 (summary of 07WTR3) (emphasis added).
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mincral mining as long as a mine can opcrate without adversely affecting human drinking water or the
salmon life cycle.

The State’s use of the term “adversely” in the summary for 07WTR3 is reasonablc. Use of
“adversely” in the summary reflects usc of thal term in the stated purposc in the initiative itscll. When
07W'IR3 is read as a whole, the term “adversely” is appropriate for the summary. Furlhermore, the
Sponsors’ lack of objection to the licutenant governor’s summary, combined with their circulation of
pelitions containing it, “indicates their acquiescence to its interpretation of the measure.”'®' Use of the term
“adversely” to qualily provisions relating 1o the cffcct on the health of humans and salmon reflects the
proper meaning of {he provisions in 07WTR3.'”

The ballot and petition summary for 07WTR3 is a [air, true, neutral, and impartial cxplanation of
{he main features of the initiative’s contents.'”

Wilh the aid of the Department of Natural Resources, the leutenant governor prepared the

following cost statement for implementation of 07WTR3:

Estimate of Cost to the State for Implementation: As required by AS
15.45.090(a)(4) thc Alaska Department of Natural Resources has prepared

the following statement of costs to the Statc of implementing the law
proposed in the Initiative 07WTR3.

Statement of Costs and Revenues for initiative 07WTR3 Prepared by
the Alaska Department of Natural Resources

This initialive appcars to propose language that docs not differ significantly
from exisling water quality standards. Therefore, the departnent does not
foresee any signilicant impact on the depariment or on activitics on state-

"V MeAlpine v. University of Alaska, 762 P.2d 81, 90 (Alaska 1988).

19 All parties have requested a declaratory judgment that insertion of the term “adversely” is the correct
interpretation of 0O7WTR3.

\% See Alaskans for Efficient Government, 52 P.3d at 735
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owned land, As a result, therc will not be si%niﬁcant fiscal impaci—cither
revenues or costs. —as a result of this initiative.'®

The plaintiffs argue that the cost stalement for 07WTR3 is defective because (1) it docs not account
for allcged takings claims against the State if (ho initiative passes and (2) it does not include the alleged loss
in tax revenue if 07WTR3 is interpreted to be as restrictive as 07WATR. Neither argument has merit.
First, as discussed above, the takings issue is not appropriate for the court to decide before the election, and
therefore, the potential cost is not appmpﬁate.m Sccond, the plaintiffs argue that the cost statement for
07WTR3 should be the same as the one for 07WATR, because the plainti{ls contend that both initiatives
would ban larpe-scale melallic mineral mining. This argument arises from their asscrtion that the term
“adversely™ should not have been uscd in the summary. However, since the court has found (hat
“adversely” 1s appropriate in the summary, then the plaintiffs’ argument for a cost statcment like the one for
O07WATTR must be rejected.

If the initiative passes, new regulations probably will be promulgated to implement it. For many
pollutants, the regulations may be little diffcrent than current water qualily standards, This suggests that the
state would incur fow additional cosls to implement the program and mining companies would be able to
obtain the necessary permits to operate.

The court concludes that the cost statement for 07WTR3 is impartial and accuratc to cnable voters

to make an informed decision.

Conclusion and Order

'% CAP Mtn. Sum. J., Exh. 9 (07WTR3 Statement of Costs),
15 See Anchorage Citizens for Taxi Reform, 151 P.3d at 421,
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This court concludes that the licutenant governor’s decision was corroct for both 07WATR and
07WTR3. Licutenant Governor Pamell was corrcct in refusing to certify 07WATR because it is an
appropriation. The lieulenant governor’s certification of 07WTR3 as a regulatory mecasure was correct.
The court concludes that 07WATR constitutes an appropriation, but 07WTR3 is not an appropriation, but
merely regulalory. The Statc’s summary of 07WTR3 using the term “adversely,” as in adversely affect
human health and the salmon life cycle, is appropriate lo convey the obvious intent of the initiative. This
court’s decision makes it unnecessary to address parties’ other arguments.'%

Wilh respect to 07WATR, the plaintiffs’ motions for summary judgment and the Statc’s cross-
motion regarding 07WATR arc GRANTED. The Sponsors’ cross-motion regarding 07WATR is DENIED.

With respect to 07W'TR3, (he plaintiffs’ motions for summary judgment arc DENIED, and the
State’s and Sponsors’ cross-motions regarding 07WTR3 arc GRANTED.

IT IS SO ORDERED.

It
Nated this __52_8;_ day of February, 2008, at Fairbanks, Alaska.

bl Bt

Douglasl. Blankenship i
Supetior Court Judge

1% Additionally, the plaintiffs’ argument that 07WTR3 would change the constitution has no merit.
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