MEMORANDUM State of Alaska

To:

From:

Department of Law

The Honorable Sean R. Parnell Dabes June 21, 2007
Lieutenant Governor
Flla No.; 663-07-0179

Tel. No.: 465-3600

Michael A. Barnhill [‘/’@ Re: Review of 07WATR Initiative
Senior Assistant Attorney General Application
Labor and State Affairs — Juneau

L INTRODUCTION

You have asked us to review an application for an initiative entitled “An Act to
protect Alaska’s clean water” (“07WATR”). We have completed our review and find
that the application does not comply with the constitutional and statutory provisions
governing the use of the initiative. Under these circumstances we recommend that you
do not certify the application.

II. SUMMARY OF THE PROPOSED BILL

The bill is comprised of several sections. Section 1 sets out that the purpose of the
bill is to protect water quality from adverse impacts caused by large scale metallic
mineral mining operations.

Section 2 sets out five broad prohibitions related to large scale metallic mineral
mining. “Large scale metallic mineral mining operation™ is defined comprehensively
(in section 5) to be an extractive metallic mineral mining operation that utilizes or
disturbs more than 640 acres of land and waters.! The term encompasses all aspects of a
mining project, including facilities, roads, pipelines, treatment plants, and tunnels.

The first prohibition bars the release of “any toxic pollutant” into any surface or
subsurface water that is used by humans for drinking water, or by salmon for spawning,

: The 640 acre threshold does not require that activities and disturbed lands be on

adjoining lands. The threshold covers activities and disturbances “either alone or in
combination with adjoining, related or concurrent mining activities or operations.”
Section 5(a).
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rearing, migration or propagation. Toxic pollutant is defined broadly (in section 3) to
include any substance that will cause “death, disease, malignancy, behavioral
abnormalities, abnormalities, or malfunctions in growth, development, behavior, or
reproduction, cancer, genetic mutations, physiological malfunctions or physical or
physiological abnormalities” in humans, fish or other wildlife organisms. The definition
includes a list of substances identified as toxic pollutants in 33 U.S.C. § 1317(a).

The second prohibition bars the use, release or generation within a watershed that
is used by humans for drinking water, or by salmon for spawning, rearing, migration or
propagation, of the following substances: cyanide, sulfuric acid, compounds of cyanide or
sulphuric acid, or toxic agents that “may be harmful directly, indirectly or cumulatively
to human health or to the spawning, rearing, migration, or propagation of salmon.”

The third prohibition bars the storage or disposal of metallic mineral mining
wastes and tailings that may generate sulfuric acid, and “dissolved metals, chemicals or
compounds thereof.”

The fourth prohibition bars the storage or disposal of metallic mineral mining
wastes and tailings within 1000 feet of any river, stream, lake, or tributary that is used by
humans for drinking water, or by salmon for spawning, rearing, migration or propagation.

The fifth prohibition bars any activity that causes acid mine drainage, heavy
metals or dissolved metals to enter into any river, stream, lake, or tributary that is used by
humans for drinking water, or by salmon for spawning, rearing, migration or propagation.

Section 3 provides that existing fully permitted large scale metallic mineral mining
operations are not subject to the bill.

Section 4 contains a severability clause similar in substance to AS 01.10.030.
Section 4 also provides “[u]pon enactment, the state shall take all actions necessary to

ensure the maximum enforceability of this act.”

Section 5 sets forth the definitions of “large scale metallic mineral mining
operation” and “toxic pollutant” described above.

Section 6 provides that the effective date of the bill is 90 days after enactment.?

2 The Alaska Constitution provides that the effective date of an initiative is 90 days

after the lieutenant governor certifies the election returns. Art. XI, sec. 6. Since the
effective date of the initiative may not vary from that prescribed by the Constitution, this

section would be void if enacted. Effective date clauses are not necessary for initiated
bills.



















































